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I.      Introduction

1.               The background to the present case is set in the village of Lázi in Győr-Moson-Sopron
County (Hungary), where there is a quarry from which sand, clay and gravel are extracted. The
Hungarian Minister for Innovation and Technology (‘the Minister’) blocked the proposed
acquisition by the applicant, a Hungarian company, of another Hungarian company which owned
the quarry in question. In the decision substantiating that veto, the Minister explained that it would
be contrary to Hungarian national interests to allow a company with indirect Bermudan ownership
to take control of a company which is active in the field of the extraction of construction aggregates.

2.               That decision was challenged before the Fővárosi Törvényszék (Budapest High Court,
Hungary). In its request for a preliminary ruling, that court seeks guidance, in particular, on whether
the Hungarian law which allowed the Minister to veto the transaction at issue is compatible with
Article 65(1)(b) TFEU and Regulation (EU) 2019/452 (‘the FDI Screening Regulation’). (2)

3.               The more important question that the Court will therefore have to answer is whether the
presence of third-country shareholding in an EU undertaking may, in certain circumstances, have
the potential to threaten the national public policy or public security of the Member States. Had I
received such a question 20 years ago, there would have been little doubt in my mind that it
concerned protectionism of the kind not tolerated by a free and open market economy.



4.               However, in those days, concepts like ‘friend-shoring’ or ‘outbound investment screening’
were less well known outside national security circles, and would certainly have been deemed dirty
by the convinced globalisationist. (3) Now, however, those concepts are set to shape the European
Union’s new trade policy objectives. (4)

5.        The world has changed, as every EU citizen has seen and felt, whether in the form of empty
supermarket shelves or higher energy bills. Indeed, the Russian aggression in Ukraine has laid
painfully bare the dangers of the dependency on the goodwill of yesterday’s trading partners.  (5)
Accordingly, and particularly when presented with measures that arguably represent a step
backwards in the openness of the European Union’s internal market vis-à-vis trade with third
countries, one should not jump to conclusions too quickly: tomorrow’s strategic geopolitical
interests have the potential to influence today’s commitments to free trade.

6.        How are these interests translated into law and how is the regulatory power divided between
the European Union and its Member States? The present case requires the Court to unpick this
constitutional question of EU competences over direct investments of third-country provenance. Of
particular weight in that assessment will be the addition by the Treaty of Lisbon of the concept of
‘foreign direct investment’ to the scope of the common commercial policy. How does that square
with the concept of ‘direct investment’ as it appears in the rules on the free movement of capital? To
what extent do direct investments from abroad fall within the European Union’s exclusive
competence to regulate trade and to what extent do they remain part of the shared competence of the
internal market? The answer to those questions should, in turn, clarify how much discretion the
Member States enjoy under today’s Treaty framework to screen and block the acquisition of
companies situated on their territory on grounds of public policy or public security.

II.        The legal and factual context of the present case and the questions referred for a
preliminary ruling

7.               Xella Magyarország Építőanyagipari Kft. (‘the applicant’) is a Hungarian company that
produces concrete products for construction purposes. It is 100% owned by a German company,
Xella Baustoffe GmbH (‘Xella Germany’). That German company is owned by a Luxembourg
company, Xella International SA (‘Xella Luxembourg’), which, in turn, is owned by LSF10 XL
Investments Limited, registered in Bermuda (‘the Bermudan company’). It appears from the
referring court’s reference that the Bermudan company is a subsidiary of Lone Star Funds X (‘Lone
Star’), a United States private equity firm. The founder and owner of Lone Star is a natural person
with Irish nationality.

8.        „Janes és Társa” Szállítmányozó, Kereskedelmi és Vendéglátó Kft. (‘Janes’) is a Hungarian
company which owns a quarry in Hungary. It is engaged in the extraction of certain construction
aggregates, namely sand, gravel and clay. Its production of those aggregates represents 0.52% of
Hungary’s national production. According to the referring court, the applicant is Janes’ biggest
buyer, acquiring approximately 90% of its total production. The remaining 10% of material
extracted by Janes is acquired by local building undertakings.

9.        On 29 October 2020, the applicant negotiated the takeover of 100% of the holdings in Janes.

10.           The Hungarian law at issue in this case (‘Law LVIII 2020’)  (6) inter alia requires that
takeovers by ‘foreign investors’ of ‘strategic companies’ be notified to the Minister. Under
Paragraph  276, point  2(a) of that act, the concept of ‘foreign investor’ not only encompasses a
national or legal person of a third country, but also a company registered in Hungary or in another
Member State in which a third-country natural or legal person holds ‘majority control’.  (7) By
virtue of the activities covered by Annex  1, category  22 (‘critically important raw materials’),
subcategory  8 (‘other type of mining and quarrying’) to Government Decree  289/2020,  (8) it
appears accepted that Janes is deemed a ‘strategic company’ for the purposes of Law LVIII



2020. (9)

11.      Given its indirect foreign shareholding and the designation of Janes as a ‘strategic company’,
the applicant notified the Minister of the proposed takeover.

12.      By decision of 20 July 2021, the Minister blocked that acquisition (‘the contested decision’).
That decision was adopted pursuant to Paragraph  283 of Law LVIII 2020, which empowers the
Minister to examine whether the notified transaction damages or threatens to damage Hungarian
national interests, public security or public policy. If the Minister deems that to be the case, the
transaction is to be blocked.

13.      In the statement of reasons accompanying the contested decision, the Minister notes that the
applicant’s ownership structure consists of direct ownership by a German company and indirect
ownership by Luxembourg and Bermudan companies. According to the Minister, one of the
problems affecting the construction sector in Hungary is the scarcity of sufficient quantities of
building materials. In the field of the production of construction aggregates, a significant market
share is already owned by foreign companies. The Minister also emphasises that it is strategically
important that the extraction and supply of raw materials is secure and foreseeable. If Janes were to
fall into Bermudan hands, this would represent a long-term risk in terms of ensuring the supply of
building materials.

14.           The applicant challenges the contested decision before the referring court. In essence, it
claims that it represents a restriction on the free movement of capital which cannot be justified
under Article 65(1)(b) TFEU.

15.      Against that factual and legal background, the Fővárosi Törvényszék (Budapest High Court)
decided to stay proceedings and to refer the following questions to the Court of Justice for a
preliminary ruling:

‘(1)      Must Article 65(1)(b) TFEU be interpreted as meaning - having also regard to recitals 4 and
6 of [Regulation 2019/452] and to Article 4(2) TEU - that it permits the laying down of rules
such as those in Title 85 of [Law LVIII 2020], and in particular those in Paragraph  276,
points 1 and 2(a) and Paragraph 283(1)(b) of that law?

(2)      If the answer to the first question is in the affirmative, does the mere fact that the Commission
has conducted a merger control procedure, exercised its powers and authorised a concentration
affecting the chain of ownership of a foreign indirect investor preclude the exercise of the
decision-making power under the applicable law of the Member State?’

16.           Written observations have been submitted by the applicant, the Italian and Hungarian
Governments as well as the European Commission. The Hungarian Government and Commission
presented oral argument at the hearing that took place on 8 December 2022.

III. Analysis

17.           This Opinion is structured as follows. I will start by explaining my understanding of the
reasons why the referring court put the first question to the Court.  (10) Accordingly, I propose to
reformulate that question (A). I will then assess how EU law applies to Member States’ foreign
direct investment screening mechanisms (B). The answer to that question is relevant for both the
jurisdiction of the Court (C) and the assessment of compatibility of Law LVIII 2020 with EU law, to
which I will turn in the last part of the Opinion (D).

A.      Reformulating the national court’s first question



18.           The referring court is faced with the decision whether to uphold or annul the contested
decision. Its first question is, however, not formulated in such a way as to ask the Court about the
compatibility of that decision with EU law. Rather, it appears to enquire only about one possible
scenario in which that decision would be deemed invalid: the lack of competence on the part of
Hungary to put adopt Law LVIII 2020. If Hungary were not allowed to enact Law LVIII 2020 in the
first place, the contested decision would automatically fall with it.

19.      The referring court expressed its concern primarily as regards the conformity with EU law of
two provisions of Law LVIII 2020, thus raising two separate issues of interpretation of EU law.
First, the reference to Paragraph  276, point  2(a) of that law, in particular, raises the question of
whether national foreign direct investment screening mechanisms can cover direct investments of
third-country provenance which are carried out through EU-based companies. Second, the reference
to Paragraph  283(1)(b) raises the question as to what conditions required by EU law for the
adoption of individual screening decisions.

20.      In my view, the answer to be provided by the Court will not necessarily leave the referring
court with a binary option (that is, either to find that law valid on the question of competence and
applicable in the present case, or to find it contrary to EU law and therefore inapplicable). Rather,
the answer the Court is to give to the first question should also serve as a yardstick for the referring
court of what is required under EU law in order for decisions enacted on the basis of Law LVIII
2020 to be deemed substantively valid. Therefore, even if the answer arising from the present case
would allow the referring court to conclude that Law LVIII 2020, if interpreted in conformity with
EU law, could be used as a legal basis for screening decisions taken by the Minister, that does not
necessarily lead to the conclusion that the specific decision at issue in this case can also be deemed
valid. The referring court must still itself determine whether that decision satisfies the requirements
imposed under EU law.

21.            I therefore propose to reformulate the first question as follows: do Article  4(2) TEU,
Article 65(1)(b) TFEU and the FDI Screening Regulation allow, and if so under which conditions, a
Member State to enact a law which obliges EU undertakings that are indirectly controlled by a
third-country natural or legal person to notify the intention to acquire control over an undertaking
registered in that Member State and which, after that notification, empowers the authorities to block
the notified acquisition on the ground that it might threaten the Member State’s national interests,
public policy or public security by reason of the fact that the undertaking to be acquired extracts raw
materials such as sand, gravel and clay and supplies the local construction sector with those
materials?

B.      How does EU law apply to national foreign direct investment screening mechanisms?

22.      The referring court questions the conformity of Law LVIII 2020 with EU law, and refers in
its question to Article 65(1) TFEU and the FDI Screening Regulation. The Commission, for its part,
considers the FDI Screening Regulation to be inapplicable. It suggests that the present case must be
resolved solely on the basis of the Treaty provisions on the freedom of establishment. It is,
therefore, necessary first to unravel which of these various elements of primary and secondary EU
law are relevant for answering the first question put to the Court.

1.      The interplay of internal market and common commercial policy competences

23.           The Treaty of Lisbon enlarged the scope of the common commercial policy by including
‘foreign direct investment’ within the competences listed in Article  207(1) TFEU. In Opinion
2/15 (EU-Singapore Free Trade Agreement), (11) the Court for the first time gave meaning to that
addition. It explained that that concept must be understood as encompassing ‘investments made by
natural or legal persons of [a] third State in the European Union and vice versa which enable
effective participation in the management or control of a company carrying out an economic
activity’. (12) To explain the concept of ‘foreign direct investment’ as contained in Article 207(1)



TFEU, the Court adopted the same definition as the one it had used to describe the internal market
concept of ‘direct investment’. It found that ‘direct investment consists in investments of any kind
made by natural or legal persons which serve to establish or maintain lasting and direct links
between the persons providing the capital and the undertakings to which that capital is made
available in order to carry out an economic activity. Acquisition of a holding in an undertaking
constituted as a company limited by shares is a direct investment where the shares held by the
shareholder enable him [or her] to participate effectively in the management of that company or in
its control.’ (13)

24.      Two immediate consequences flow from the quoted parts of that opinion. First, the Court’s
interpretation exports to the common commercial policy domain the same definition of direct
investment that has been used in the case-law in internal market cases for some time. (14) Second,
the concept of foreign direct investment, as enshrined in Article 207(1) TFEU, excludes minority or
short-term investment from the same domain. (15)

25.      The common commercial policy forms part of the European Union’s exclusive competences
under Article 3(1)(e) TFEU. The inclusion of foreign direct investments within the scope of that
policy enables the Union to pursue, in a comprehensive and coherent manner (that is, to the
exclusion of potential regulation at Member State level), a trade policy which covers the entire life
cycle of an investment conducted abroad. As such, the ‘enlarged’ scope of the common commercial
policy ensures that the Union’s commercial activities vis-à-vis third countries remain dynamic and
able to evolve in tandem with the nature of international trade. (16)

26.           That being said, I cannot help but notice a certain overlap and tension with the shared
competence of the internal market which that addition has brought about.

27.      Direct investment also forms part of the free movement of capital and thus falls within the
scope of the internal market. (17) However, if investment crosses only EU internal borders, it may
fall within the scope of either the freedom of establishment (Articles 49 and 54 TFEU) or the free
movement of capital (Article 63(1) TFEU), depending on the form of participation at issue. (18) On
the one hand, direct investment, that is to say, shareholding in an undertaking that enables an
investor to participate effectively in that undertaking’s management and control, is governed by the
rules on freedom of establishment. (19) On the other hand, short-term or minority investments – that
is to say, the acquisition of shares solely with the intention of making a financial investment without
any intention to influence the management and control of the undertaking in question – must be
examined exclusively in the light of the free movement of capital. (20)

28.      Whereas the regulation of investments in EU undertakings by other EU undertakings within
the internal market is accordingly split between two market freedoms, third-country undertakings’
investments are governed solely by the rules on the free movement of capital. The latter is unique in
being the only Treaty-based market freedom that grants rights not only to EU subjects, but also to
third-country undertakings.

29.            It follows from the foregoing that, since the entry into force of the Treaty of Lisbon,
investments of third-country provenance that enable effective participation or control in an
undertaking are covered by two different EU competences: one exclusive (the common commercial
policy) and one shared (the internal market provisions on the free movement of capital). Within
each of those fields, the Member States have a different scope for unilateral regulatory action. They
are, in principle, prevented from taking any unilateral action in the field of an exclusive competence
(even if the Union has not acted), whereas, if a competence is shared, the Member States may act
for as long as they are not pre-empted by measures adopted at EU level. (21)

30.      This overlap raises the question of the boundary between those two types of competences and
brings me to the application of the FDI Screening Regulation.



2.      Explaining the FDI Screening Regulation

31.           The FDI Screening Regulation, adopted as a common commercial policy measure on the
basis of Article 207(1) TFEU, reflects the EU legislature’s response to a perceived policy need that
has arisen against the backdrop of changes to the global economic order. (22)

32.           I would describe the FDI Screening Regulation as a kind of a platypus, a strange creature
when compared to the ‘ordinary’ type of regulations envisaged by Article 288 TFEU. (23) By means
of those legislative instruments, the EU legislature usually enacts binding rules that are directly
applicable in all Member States. However, the FDI Screening Regulation does not impose binding
rules, nor does it introduce a common foreign direct investment screening mechanism. Rather, it
merely authorises, and thus does not even oblige, Member States to introduce legislation that
governs the screening of foreign direct investment.  (24) In addition to that authorisation, that
regulation also establishes a framework of common standards that such national mechanisms (if
established) must comply with, thereby only partially harmonising existing national legislation.

33.           One way to explain that legislative choice is to view the FDI Screening Regulation as
bridging the gap between the shared competence of regulating (foreign) direct investment from the
internal market angle and that of establishing a uniform approach to the screening of ‘foreign direct
investments’ in the exercise of the European Union’s exclusive competence in the field of common
commercial policy. (25)

34.      To my mind, there is quite some force in that argument. The fact is that, prior to the entry into
force of the FDI Screening Regulation, a number of Member States had measures in place to screen
for movements of capital from third countries into their territory. (26) Those mechanisms reflected
the concerns of the Member States with regard to public policy or public security that could be
linked to certain capital movements from abroad. In line with the Member States’ shared
competence in matters relating to the internal market, it would have been entirely legitimate to base
those national measures on the derogations allowed under Article 65(1)(b) TFEU.  (27) However,
since the inclusion, by the Treaty of Lisbon, of capital movements falling within the scope of
‘foreign direct investment’ within the exclusive common commercial policy competence, those
national mechanisms regulating capital movements from third countries arguably became invalid.

35.           Assessed in that light, the FDI Screening Regulation may be understood as restoring the
lawfulness of Member States’ existing foreign direct investment screening mechanisms.  (28) In
other words, the FDI Screening Regulation ‘delegates’ competences back to the Member States in
an area in which they lost them with the entry into force of the Treaty of Lisbon. (29)

36.      A related question is whether the common commercial policy competence can be used as a
tool to harmonise national laws. As explained, the FDI Screening Regulation contains some rules
which must be followed by all Member States’ screening mechanisms. As such, one could take the
position that the harmonisation of national law allowing for the screening of foreign direct
investments should be based on the internal market provisions, such as Article 64 TFEU. However,
I am of the opinion that the mere fact that an EU measure harmonises national laws does not
necessarily exclude it from the scope of the common commercial policy. Indeed, an EU measure
may fall within the scope of the common commercial policy if that measure is ‘essentially intended
to promote, facilitate or govern [trade with one or more third countries] and has direct and
immediate effects on it.’ (30) It is clear that the harmonisation of national foreign direct investment
screening mechanisms has such an impact. (31)

37.      Taking the above into consideration, the FDI Screening Regulation, which at the same time
preserves national screening mechanisms and introduces some common rules, may be understood as
a way of giving effect to Article 207(6) TFEU. That provision states that competences conferred on
the Union under the common commercial policy shall not affect the delimitation of competences
between the Union and its Member States. Given that direct investment of third-country provenance



remains also an internal market matter (that is to say, a shared competence), the introduction of a
common ‘foreign’ direct investment screening mechanism, which would supersede Member States’
own mechanisms, would need to be justified in terms of subsidiarity. That could explain the choice
of the EU legislature to opt (at least for the time being)  (32)for a decentralised system of foreign
direct investment screening that defers to the regulatory choices of the Member States. Those
choices are, however, framed by the internal market rules, including those that govern derogations
from fundamental market freedoms.

3.      Does the FDI Screening Regulation apply to this case?

38.      The foregoing leads me to conclude that there is no obstacle to subsume a national ‘foreign’
direct investment screening mechanism – such as the one established by Law LVIII 2020 – within
the scope of the FDI Screening Regulation.

39.      That brings me to the Commission’s position. It considers that the FDI Screening Regulation
cannot be applied to the present case, because EU undertakings cannot be subject to screening under
that regulation. The applicant, whose proposed investment was blocked, is an EU-based company.
Under Article 54 TFEU and the relevant case-law, the ‘nationality’ of a company depends only on
its corporate seat, while its shareholding is irrelevant. (33)

40.           At the hearing, the Commission pointed out that, according to Article  2(2) of the FDI
Screening Regulation, a ‘foreign investor’ is an undertaking of a third country intending to make or
having made a foreign direct investment. It placed particular emphasis on the fact that that definition
covers only a natural or legal person ‘of a third country’. Accordingly, that regulation could not, in
principle, apply to EU-based companies. The applicant, a Hungarian-registered company, could thus
not be regarded as an undertaking of a third country. The FDI Screening Regulation would not apply
‘ratione personae’.

41.      To my mind, in its observations on the non-applicability of the FDI Screening Regulation, the
Commission conveniently overlooks Article 2, paragraph 1 thereof. That provision defines what is,
for the purposes of that regulation, understood as foreign direct investment. It is ‘an investment of
any kind by a foreign investor aiming to establish or to maintain lasting and direct links between the
foreign investor and the entrepreneur to whom or the undertaking to which the capital is made
available in order to carry on an economic activity in a Member State, including investments which
enable effective participation in the management or control of a company carrying out an economic
activity.’ (34)

42.      The scope of the FDI Screening Regulation, as laid down in Article 1(1) thereof, covers the
establishment of a framework for the screening by Member States of foreign direct investments into
the European Union. That concept, in turn, encompasses any type of investment through which the
foreign investor gains effective participation in or control over an EU undertaking.

43.            It goes without saying that the FDI Screening Regulation targets only foreign investors.
However, in order to enable control of those investors, it encapsulates all possible types of
investment through which a foreign investor acquires control over an EU undertaking. In other
words, it imposes no limitation as to the structure or the investment process itself. Accordingly, for
an investment to fall within the scope of the FDI Screening Regulation, the investment process need
not necessarily be conducted directly (such as where a foreign investor acquires control over an EU
undertaking by directly buying its shares), but may be carried out indirectly (such as where a foreign
investor acquires control over an EU undertaking by acquiring its shares through another EU
undertaking). What matters is who ultimately acquires control over the EU undertaking in question.

44.           The Italian Government supports that interpretation of the scope of the FDI Screening
Regulation. That government also points to a relevant contextual argument in that respect. When
setting out, in Article 4(2)(a) thereof, factors that may be taken into consideration in determining



whether a foreign direct investment is likely to affect security or public order, the FDI Screening
Regulation states that account may be taken of ‘whether the foreign investor is directly or indirectly
controlled by the government’. Consequently, the Italian Government notes that if indirect control
by a third-country investor is relevant for determining whether a third country is responsible for a
given investment, it must also be relevant in the context of an EU-based investor, which may in fact
be controlled by an investor from a third country. The FDI Screening Regulation therefore would
include ‘indirect’ foreign direct investment.

45.           To my mind, any other interpretation would run counter the purpose of the FDI Screening
Regulation. That is, to enable the screening of foreign direct investments in order to establish
whether the investment at issue could endanger (or at least threaten to endanger) the European
Union’s or the Member States’ public policy or security. That applies as much to direct acquisitions
from abroad as to arrangements by which capital is transferred to an EU-based entity for the purpose
of acquiring a certain target. In my opinion, to accept the Commission’s position and to use as a
basis only the formal criterion of the seat of a company, without taking account of who acquires
control of an investment target through a particular transaction, would be to ignore both the reality
of doing business as well as the purpose of screening for foreign direct investment. (35)

46.           Both in its written observations and at the hearing, the Commission took the position that
‘indirect’ foreign direct investments could fall within the scope of the FDI Screening Regulation
only exceptionally, for the purposes of preventing the circumvention of screening mechanisms. The
FDI Screening Regulation, it notes, refers to circumvention in recital 10 and requires, by virtue of
Article 3(6) thereof, that those Member States which have screening mechanisms in place adopt the
measures necessary to identify and prevent circumvention of national screening mechanisms and
related screening decisions. The concept of ‘circumvention’ extends to ‘investments from within the
Union’ only if those investments (i) are made ‘by means of artificial arrangements’; (ii) ‘do not
reflect economic reality’; and, (iii) ‘circumvent the screening mechanisms and screening decisions’.
That does not appear to be the situation in the present case.

47.      However, unless circumvention is established by means of a different instrument specifically
drawn up for that purpose, the very act of establishing circumvention of a screening mechanism
requires the screening of a particular capital transaction. In other words, a transaction must first fall
within the scope of the FDI Screening Regulation in order for it to be determined whether it is
indeed intended to circumvent the national screening mechanisms or decisions.

48.      In any event, to exclude a type of transaction, such as that at issue in the present case, from
the scope of the FDI Screening Regulation would be to undermine the very objective of screening
for foreign direct investment that threatens the national or Union interest. Indeed, for the purposes
of an ex ante tool like national investment screening mechanisms, what is the difference between a
third-country investor acquiring control over a strategic EU undertaking directly from abroad or
through another EU undertaking? In both cases, the foreign investor acquires control over the EU
undertaking at issue and thus acquires the possibility of determining the future of that undertaking:
be that to operate it in line with market conditions; to strip it of all valuable assets (in our case, for
instance, to flood the quarry, making it unusable); to resell the undertaking; or simply to close it
down completely. The crux of the matter is that control is acquired by a foreign investor over a
strategic EU undertaking.

49.      In my opinion, the FDI Screening Regulation is aimed precisely at preventing possible third-
country control where a particular investment is considered to present a threat to security or public
policy. Accordingly, I suggest that the Court accept that ‘indirect’ foreign direct investments made
through an EU-based undertaking may also fall within the scope of the FDI Screening Regulation,
where such investments would allow the foreign investor to gain control over the acquired
undertaking.



50.            That said, it should be clear that the screening of direct investment of third-country
provenance carried out through an EU-based undertaking does not automatically imply that such an
investment may be blocked without any further conditions. It cannot be ignored that subjecting the
acquisition of EU companies by third-country investors to screening is in itself already an obstacle
to the exercise of the four market freedoms. (36)

51.      In my opinion, when an area is a matter of overlapping EU competences, the EU legislature
has to pay due regard to the concerns arising in both areas. Therefore, even if legislating on the
basis of Article 207(1) TFEU as the predominant legal basis, (37) the EU legislature was obliged to
take into consideration rights arising under the Treaty rules on the four market freedoms, whether
those rights are to the benefit of EU or third-country undertakings. In other words, even though the
FDI Screening Regulation ‘empowers’ the Member States, under the auspices of Article  207(1)
TFEU, to put in place screening mechanisms for foreign direct investment on the basis that such
investment may raise concerns of public policy and security, that regulation cannot evade the
requirements of Article 65(1) TFEU. It is precisely in that light that the reference to Article 65(1)
TFEU in recital 4 of the FDI Screening Regulation should be understood. (38)

52.            The FDI Screening Regulation indeed reflects the possible justifications, and thereby
implicitly also the general criteria for assessing the proportionality of a restriction of a free
movement right, which arise from the derogating clauses of the Treaty. That is especially apparent
from Article 4 of that regulation, which lays down a non-exhaustive list of factors which Member
States may take into consideration when determining whether a particular foreign capital transaction
is likely to affect security or public order.

53.      If the rules relating to the internal market were not built into the FDI Screening Regulation
and the national mechanisms authorised on that basis, the market freedoms available to all EU
companies could be disproportionately burdened simply because of foreign shareholding in those
companies. To avoid an infringement of those freedoms, national legislation, such as Law LVIII
2020, which is authorised by the FDI Screening Regulation, should not be excluded from potential
scrutiny under the Treaty rules of the internal market. Rather, I would stress that any transaction
covered by a screening mechanism must benefit from a complete proportionality review in
accordance with the criteria of Article 65(1) TFEU. (39)

54.      To summarise the above discussion, I am of the opinion that national legislation, such as Law
LVIII 2020, falls within the scope of the FDI Screening Regulation even though it allows for the
screening of ‘indirect’ foreign direct investment carried out through an EU undertaking.

C.      Jurisdiction of the Court

55.      The applicability of the FDI Screening Regulation also resolves the question of the Court’s
jurisdiction in this case.

56.           That question was raised by the Commission, which saw this case as being exclusively a
matter of the internal market. All the elements of the dispute before the national court can be
construed as being internal to Hungary: a Hungarian company is seeking to acquire another
Hungarian company but is prevented from doing so on the basis of Hungarian law. Internal
situations are outside the scope of the internal market rules. However, despite raising that objection,
the Commission nonetheless concluded that the Court enjoys jurisdiction, relying on the fact that the
applicant is wholly owned by Xella Germany. That, in the Commission’s opinion, opens the door for
not classifying the present case as internal to a single Member State.

57.           At the hearing, those observations on jurisdiction provoked some discussion as to what
makes a situation ‘internal’ as well as what elements may be taken into consideration in order to
classify a transaction between two companies in the same Member State as a ‘cross-border’
transaction. (40) Given also the possibility of qualifying the situation in the present case as internal,



the discussion also turned on the pertinence of the Court’s judgment in Ullens de Schooten. (41)

58.      Even though I find those questions intriguing and only partially clarified in the case-law of
the Court, I will resist the temptation to discuss them in this Opinion. I simply do not believe that
they are relevant to the circumstances of the present case.

59.      As explained in points 49 and 54 of this Opinion, this case falls within the scope of the FDI
Screening Regulation. As I conclude, the proposed acquisition by the applicant of Janes can be
qualified as ‘foreign direct investment’ within the meaning of the FDI Screening Regulation. Since
the dispute in the main proceedings thus falls within the scope of EU legislation which is aimed,
among other things, at harmonising national screening mechanisms, the question whether the
situation at issue is internal is irrelevant. The Court’s jurisdiction is established by the mere
applicability of secondary EU law to the dispute at hand. (42)

60.      As was confirmed at the hearing, an additional argument to qualify the case in this way is that
the Hungarian Government understands Law LVIII 2020 as falling within the scope of the FDI
Screening Regulation. Indeed, as was also confirmed by the Commission, in compliance with its
obligation under Article 3(7) of that regulation, the Hungarian Government notified that legislation
to the Commission. In line with that notification and in accordance with Article  3(8) of that
regulation, the Commission then published the relevant Hungarian legislation as part of the list of
Member States’ screening mechanisms. Given that Law LVIII 2020 is, according to the referring
court, the law applicable in the case before it since it served as the legal basis for the contested
decision, the applicability of EU law and the usefulness of the interpretation requested from the
Court under the preliminary ruling procedure is obvious. The clarification sought will enable the
referring court to assess whether Law LVIII 2020 exceeded the boundaries set by EU law.

61.      Should the Court nonetheless disagree with my understanding of jurisdiction in this case, I
shall briefly offer three other possibilities of establishing jurisdiction.

62.           First, and while I am not an ardent supporter of that case-law, it is obvious that the Court
could establish jurisdiction on the basis of the potential cross-border effects arising from the
Hungarian screening mechanism. (43)There can be little debate that it is ‘not inconceivable’ that an
undertaking from another Member State, which is owned by a third-country undertaking, may be
interested in acquiring a ‘strategic’ Hungarian company. That is easy to imagine in the case at hand,
given that the acquisition could have just as well been carried out directly by Xella Germany. The
Hungarian law at issue thus has a potential cross-border effect.

63.      Second, inspiration could also be drawn from the judgment in Felixstowe Dock and Railway
Company and Others. (44) In that case the claimants, United Kingdom-based companies, were able
to rely on their Luxembourg subsidiary’s freedom of establishment, since the former were ‘less well
  treated for tax purposes [by reason of that Luxembourg link company] than if they had been
connected to the loss-surrendering company through a link company established in the United
Kingdom’.  (45)  Jurisdiction could thus be established both, for the EU mother company(ies)  at
issue in the present case (Xella Germany and Xella Luxembourg) and the ultimate beneficial owner
of Lone Star (the Irish national) on the basis of the freedom of establishment as well as the third-
country ‘grandmother’ company (the Bermudan company) on the basis of the free movement of
capital.

64.      Finally, there is even the possibility of establishing abstract jurisdiction on the basis of the
Dzodzi-like  (46) references in Paragraph 276, point 3 of Law  LVIII 2020  on the definition of a
‘strategic company’ (which appears to align that definition with Article 4(1)(a) to (e) of the FDI
Screening Regulation) and in Paragraph 283(1)(b) of Law LVIII 2020 on the limits of the Minister’s
justification for resorting to the veto powers assigned to him (which refers to Article  52(1) and
Article 65(1) TFEU).



65.           Thus, regardless of the way the case is framed, the Court has jurisdiction to answer the
questions raised by the referring court.

D.           Conditions under which Member States can screen and block ‘indirect’ foreign direct
investment

66.      As explained in points 50 to 53 of this Opinion, all Member States’ screening mechanisms, as
authorised by the FDI Screening Regulation, have to comply with the internal market freedoms laid
down by the Treaty.

67.            The Court considers all measures which prohibit, impede, or render less attractive the
exercise of market freedoms to constitute restrictions to those freedoms. (47)

68.           The mere existence of a screening mechanism in itself makes direct investments of third-
country provenance less attractive. The contested decision blocking the acquisition of Janes
obviously makes the exercise of the right to invest in an EU undertaking (based on Article 63(1)
TFEU) and the right of establishment (based on Articles 49 and 54 TFEU) not only less attractive,
but in fact entirely impossible. (48)

69.           However, restrictions of the exercise of fundamental freedoms are possible if they are
justified by legitimate reasons of public interest and if they are appropriate and necessary for the
protection of those interests. Whether these two requirements  – of acceptable justification and
proportionality – are satisfied is subject to judicial review on the basis of EU law. National laws,
such as Law LVIII 2020, as well as individual decisions based thereon, have to comply with the
conditions imposed on them by EU law. Accordingly, and given that in a preliminary ruling
procedure the Court’s jurisdiction is limited to providing an interpretation of the conditions imposed
by EU law, it will fall to the national court to assess whether Law LVIII 2020, as applied by the
Minister, satisfies those conditions.

1.      Legitimate aim

70.           Article 1(1) of the FDI Screening Regulation enables national screening mechanisms to
restrict capital flows on two possible grounds: protecting security, on the one hand, and public order,
on the other. In that respect, that regulation makes use of the justifications already set out in the
Treaty  (49) as well as the international agreements binding on the European Union.  (50) More
specifically, recital 35 of that regulation explains that its implementation, by the European Union or
its Member States, must comply with Articles XIV(a) and XIV bis of the General Agreement on
trade in Services (GATS) (51) as well as with EU law more generally.

71.           In the present case, the question referred concerns only the justifications on the ground of
public policy or security as envisaged by Article 65(1)(b) TFEU. It is worth noting that the same
reasons are also envisaged as possible justifications for a restriction of the freedom of establishment
contained in Article 52(1) TFEU. I will, therefore, turn to the treatment of those justifications in the
case-law of the Court.

72.      It is first necessary to explain – and this, to my mind, answers the referring court’s reference
to Article  4(2) TEU  – that the Member States remain, in principle, free to determine the
requirements of public policy and public security in the light of their national needs.  (52) Those
concerns may differ from one era to another and from Member State to Member State. (53) EU law
does not regulate those determinations.

73.           However, EU law does frame national policy choices by demanding that the justificatory
reasons be interpreted narrowly, given that they permit derogations from the rule, on the basis of
which direct investments are, in principle, liberalised. (54) Accordingly, those justifications can be
relied on only if there is a genuine and sufficiently serious threat to a fundamental interest of



society, (55) even if only the likelihood thereof. (56)

74.            Therefore, a Member State is required to explain, first, why the interest causing the
restriction at issue is perceived as fundamental in its society; and, second, why the restricted activity
represents a genuine and sufficiently serious threat to that fundamental interest.

75.      According to the Hungarian Government, Law LVIII 2020 seeks to protect two fundamental
interests of Hungarian society. The first stated interest is to prevent speculative acquisitions in
sectors deemed strategic to the Hungarian economy, particularly in the wake of the COVID-19
pandemic. The second stated interest is the protection of the security of supply, in the present case
of sand, gravel and clay in Hungary.

76.      In my view, and as shared by the applicant, the Italian Government and the Commission, the
first ground invoked by the Hungarian Government cannot be accepted under the public policy
exception. It is clear from the case-law that, in the abstract, exclusively economic reasons are not
capable of justifying an obstacle to one of the fundamental freedoms.  (57) To be clear, I do not
dispute that, in certain circumstances, a health crisis like COVID-19 may lead to an increase in
speculative investments from abroad. However, such investments are part of economic life. They
are part of the business strategy of investment funds, such as Lone Star. Therefore, shielding the
Hungarian national economy from speculative investments cannot, in itself, be accepted as an
interest which may be protected for reasons of public policy. (58)

77.      It is true that the Court has explained that, in certain circumstances, reasons which otherwise
cannot be accepted as being capable of justifying restrictions on transactions between the subjects of
the internal market may be capable of justifying an obstacle to movement of capital of third-country
provenance. Thus, in its judgment in Test Claimants in the FII Group Litigation,   the Court
explained that ‘it may be that a Member State will be able to demonstrate that a restriction on
capital movements to or from non-member countries is justified for a particular reason in
circumstances where that reason would not constitute a valid justification for a restriction on capital
movements between Member States’. (59) However, in that and other similar cases, what motivated
the Court’s acceptance of differentiating between acceptable justifications in an intra and extra-EU
context was the existence of a high degree of legal integration between the Member States in the
internal market (such as through tax harmonisation) in contrast to the lack of a similar level of
integration with the third State at issue. (60)

78.           That case-law is not applicable in the present case. To my mind, a high degree of legal
integration within the internal market cannot justify the reliance on purely economic reasons in
order to restrict speculative ‘indirect’ foreign direct investments in general.  (61) For as much as
speculative investments are seen as a legitimate business activity and are not specifically regulated
inside the internal market, they cannot be prevented under the guise of a public policy justification
solely because they are directly or indirectly of third-country provenance.

79.           The second ground invoked by the Hungarian Government, the security of supply, may, in
my view, be raised either as a matter of public policy or of public security.

80.            Here, the Hungarian Government explains, in essence, that the security of supply of
construction aggregates is important for the industrial and public infrastructure of the country,
including at local level. The applicant, the Italian Government and the Commission note that such a
concern may, in principle, and in certain circumstances, justify an interference with the free
movement rules. However, the applicant and the Commission also note that they do not consider
that that justification could succeed in the present case.

81.           The Court has so far recognised the need to ensure the security of supply of certain basic
public services and the proper functioning of certain network services considered necessary for the
economic and social life of a Member State as acceptable justifications under the public policy



exception. (62)

82.      Consequently, this does not exclude the possibility, in my view, that securing the supply of
certain construction aggregates may, in times of crisis, be viewed from the perspective of a Member
State as a concern capable of justifying the restriction of a fundamental market freedom on grounds
of public policy (or public security). The same applies to sand, gravel and clay, notwithstanding the
fact that the Commission has not (yet) placed those aggregates on the list of ‘critical’ raw
materials. (63) Indeed, there are studies that support the view that these materials are scarce and that
their supply might be of concern.  (64) Therefore, efforts to secure the supply of sand, gravel and
clay may be viewed as being in the fundamental interest of society.

83.           That view is also supported by the text of the FDI Screening Regulation. Article 4 thereof
provides that, in determining whether a foreign direct investment is likely to affect security or public
order, the Member States (and the Commission) may consider the potential effects of a capital
transaction on, inter alia, the supply of critical inputs, including raw materials. Similarly, under
Article 8 of that regulation, the Commission may address an opinion to the Member State concerned
where it considers that a foreign direct investment is likely to affect projects and programmes of EU
interest which are covered by EU law regarding critical inputs and which are essential for security
or public policy.

84.      Despite that general possibility of relying on the need for security of supply of certain raw
materials, I find it difficult to conclude, in the circumstances of the present case, that foreign
ownership of a producer that accounts for just 0.52% of the Hungarian national production of sand,
gravel and clay represents a genuine and sufficiently serious threat to the fundamental interest of
supply chain security in Hungary.

85.           When prompted at the hearing, the Hungarian Government was unable to provide a
convincing reason as to why the protection from foreign ownership of Janes would constitute a
fundamental interest for Hungarian society (be that locally or nationally). It also remains
unexplained how such foreign ownership threatens the supply of those materials to local
construction businesses. After all, Janes already now sells 90% of its production to the applicant,
while only 10% is sold to local businesses. (65)

86.            I am certainly not swayed by the Hungarian Government’s argument that any foreign
ownership of a quarry, or over a company operating such a quarry, may, in itself, represent a threat
to the security of supply that would thus justify restricting foreign direct investments in such target
objects as a matter of public policy. To my mind, even against the background of different legal and
political contexts within and outside the European Union, there is no sensible or convincing reason
why the Member States should operate on a general suspicion of all foreign direct investment with
regard to transactions of third-county provenance. (66)

87.           Therefore, even if national law, such as Law LVIII 2020 could, in principle, provide that
‘indirect’ foreign direct investment screening is justified by reason of the need to ensure security of
supply of certain raw materials, that justification may be raised only if it can be proven that foreign
ownership over the source of such materials represents a genuine and sufficiently serious threat to
the security of supply for either a particular region or Hungary as a whole.

88.           While it falls to the national court to confirm whether such reasoning was provided in the
contested decision, I note that it does not appear from the court file that the Minister explained
whether and how the indirect foreign ownership of Janes represents a genuine and serious threat to
the security of supply of gravel, sand and clay in Hungary (as a whole or in the specific region
concerned).

89.            That does not necessarily mean that Law LVIII 2020 in itself contravenes EU law. A
reference in that law to the Treaty articles governing derogations from the fundamental market



freedoms, with which the Minister has to comply, (67) might suffice. However, that can be the case
only if, for the purposes of Hungarian law, that reference constitutes a sufficiently clear obligation
for the Minister to explain, in each individual screening decision, why a particular foreign direct
investment represents a genuine and sufficiently serious threat to the fundamental interest of
Hungary. Since the necessary degree of precision by which that duty is imposed in the legislative
text itself depends, in my view, on the legal culture of a particular Member State, that is a matter
that only a national court can assess.

2.      Proportionality

90.      National law governing foreign direct investment screening mechanisms should also provide
for the requirement that each screening decision enacted by the Minister on the basis of that law is
appropriate and necessary for the protection of a genuine threat to a fundamental interest of the
society of a Member State.

91.      In the same way as the requirement that the justification itself is compliant with the Treaty
(see point  89 of this Opinion), it might be sufficient that national law refers only to the free
movement provisions which require a complete review of the proportionality of the restrictions to
those freedoms. It is important that that law imposes an obligation on the executing national
authorities to explain why the adopted measure (such as, in the case at hand, blocking the
acquisition of an EU undertaking) is proportionate.

92.           Whether a particular measure is proportionate is for the national court to assess. In other
words, should the referring court consider that the supply of sand, gravel and clay constitutes a
fundamental interest of Hungarian society under genuine threat, it should further assess whether
blocking the applicant’s acquisition of Janes would respond to that threat. That means that the
contested decision has to be appropriate and necessary for removing the alleged threat.

93.      I will limit myself to observing that, it is not clear from the information in the court file, how
prohibiting indirect foreign ownership of Janes contributes to securing the unimpeded supply of
sand, gravel and clay to local building undertakings. As was also raised by the Court at the hearing,
there is nothing to prevent a Hungarian company from selling all material extracted from the quarry
to businesses abroad. However, even assuming that the link to the stated aim were somehow
established, there still remains the (equally unexplored) question of why a less restrictive measure,
such as a local distribution quota at market terms, could not have been used instead.

94.           However, as already stated, it is ultimately for the national court to assess whether the
Minister has sufficiently reasoned how the measure at hand was appropriate and necessary (which I
fail to see).

IV.    Conclusion

95.      In the light of the foregoing, I propose that the Court answer the first question referred by the
Fővárosi Törvényszék (Budapest High Court, Hungary) as follows:

Article  4(2) TEU, Article  65(1)(b) TFEU and Regulation (EU) 2019/452 of the European
Parliament and of the Council of 19 March 2019 establishing a framework for the screening of
foreign direct investments into the Union

do not preclude national legislation which allows for the screening of foreign direct investment of
third-country provenance into an EU undertaking, carried out through another EU undertaking, if
that investment results in effective participation of the third-country undertaking in the management
or control of the EU undertaking in which it has invested.



Such national legislation may provide that the screening of a transaction is justified by the need to
ensure the security of supply of certain raw materials.

Such national legislation must provide that individual screening decisions explain why a particular
foreign direct investment represents a genuine and sufficiently serious threat to the security of
supply and why a particular screening decision is appropriate and necessary for addressing that
threat.
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